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PREFACE 


This  is  a  coursebook  for  law  students  about  the 
presentation  and  use  of  information  in  the  modern  common 
law  litigation  process.  For  several  reasons,  I  have 
chosen  this  description,  and  the  title  of  the  book  which 
synopsizes  it,  rather  than  the  usual  label,  "Cases  and 
Materials  on  the  Law  of  Evidence".  First  of  all,  I  want 
to  point  up  the  special  ways  in  which  the  demands  of  the 
litigation  process  shape  presentation  and  use  of  infor¬ 
mation,  rendering  misleading  invidious  comparisons  with 
techniques  of  fact-finding  in  the  research  sciences  or 
humanities,  or  in  commercial  relationships.  Secondly, 

I  want  to  emphasize  that  the  pertinent  legal  doctrine 
must  be  understood  (and  fashioned)  with  a  constant  eye 
to  the  process  which  alone  gives  it  meaning.  Thirdly, 
the  book  canvasses  problems  of  trial  and  appellate  pro¬ 
cedure  and  judicial  use  of  information  in  law-making 
which  perhaps  have  been  outside  the  classic  bounds  of 
"evidence  law".  And  finally,  the  format  of  the  book  gives 
considerably  more  overt  direction  to  lines  of  analysis 
than  is  common  in  law  casebooks. 

The  bulk  of  the  legal  doctrine  explored  here  is 
judge-made  law.  It  has  been  hammered  out  by  many  gener¬ 
ations  of  judges  to  solve  the  particular  concrete  pro¬ 
blems  presented  to  them  as  they  have  presided  at  trials, 
and  by  their  appellate  court  brothers  sitting  in  review 
of  their  work.  This  judicial  law-making  continues — at 
least  in  some  areas  of  trial  administration  —  to  this  day. 

Only  a  small  part  of  the  pertinent  legal  doctrine 
is  statutory,  and  in  none  of  the  older  Dominions  of  the 
British  Commonwealth  nor  in  England  has  the  doctrine  been 
rendered  into  gene ra 1 1 y -app 1 ic a ble  legislative  codes.  To 
be  sure,  there  has  been  legislative  amendment  but  it  has 
been  piecemeal  and  fragmentary.  In  England  (with  Canadian 
jurisdictions  usually  parrotting  some  years  later),  the 
major  statutory  changes  were  made  during  the  era  of  court 
reform  in  the  19th  century.  Those  few  changes  which  have 
been  made  since  have  each  focussed  on  a  specific  problem. 
In  this  country,  the  statutory  amendments  are  now  for  the 
most  part  gathered  in  the  Evidence  Acts  of  the  various 
provinces  and  in  the  Canada  Evidence  Act  passed  by  the 
federal  Parliament.  Others  are  contained  in  rules  of 
court  such  as  the  Supreme  Court  of  Ontario  Rules  of  Prac¬ 
tice  and  Procedure  (a  title  shortened  in  this  book  to 
"Ontario  Rules  of  Practice"  or  simply  "Ontario  Rules"). 
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For  the  sake  of  convenience,  the  Ontario  Evidence  Act, 
R.S.O.  1970,  c.151,  has  been  reproduced  on  pages  1415-1430 

as  Appendix  A,  and  the  Canada  Evidence  Act,  R.S.C.  1970, 
c.E-10,  has  been  reproduced  on  pages  1431~1444  as  Appen¬ 
dix  B  . 

However,  law  reform  is  in  the  air-\-in  Canada,  in 
England,  and  in  the  United  States. 

To  start  with  the  United  States:  Backed  by  the  ex¬ 

traordinary  pioneer  work  of  Professor  James  Bradley 
Thayer  in  the  late  19th  century  and  Dean  John  Henry 
Wigmore  in  the  first  forty  years  of  the  20th,  in  1942 
the  American  Law  Institute  published  the  Model  Code  of 
Evidence  as  a  substitute  for  their  usual  Restatement  of 
the  Law.  In  the  view  of  the  Institute  (and  their  learned 
Reporter,  Professor  Edmund  M.  Morgan),  the  law  of  Evi¬ 
dence  was  so  defective  and  in  such  state  of  confusion 
that  a  simple  restatement  was  undesirable;  only  a  syste¬ 
matic  code  which  presented  new  solutions  to  recurrent 
problems  would  be  satisfactory.  But,  mainly  because  of 
its  revolutionary  provisions,  the  Model  Code  has  not  been 
legislatively  adopted  anywhere  and  has  had  small  impact 
on  judicial  decisions.  In  1953,  after  four  years*  study 
(in  which  Professor  Morgan  assisted),  the  National  Con¬ 
ference  of  Commissioners  on  Uniform  State  Laws  approved 
and  promulgated  the  Uniform  Rules  of  Evidence,  which  were 
based  upon  the  Model  Code.  Perhaps  because  the  Uniform 
Rules  depart  much  less  from  traditional  doctrine,  their 
influence  in  the  United  States  has  been  more  pervasive. 

The  Rules  have  been  approved  by  the  American  Bar  Associa¬ 
tion;  with  some  changes,  they  have  been  statutorily  adop¬ 
ted  in  Kansas,  the  Canal  Zone,  and  the  Virgin  Islands; 
and  they  have  formed  the  basis  for  the  New  Jersey  Rules 
of  Evidence  and  the  new  California  Evidence  Code.  And 
in  1972  the  United  States  Supreme  Court  approved  Rules 
of  Evidence  for  the  United  States  District  [Trial] 

Courts  and  Magistrates,  largely  based  upon  the  Model 
Code,  the  Uniform  Rules,  and  the  evidence  codes  of  New 
Jersey  and  California. 

In  England,  with  the  exception  of  statutory  amend¬ 
ment  of  the  hearsay  rule  in  1938,  reform  of  judge-made 
evidence  law  in  the  last  century  awaited  the  quickening 
movement  to  general  law  reform  in  the  1960's.  The  Law 
Reform  Committee  then  began  its  on-going  review  of  evi¬ 
dence  law  in  civil  proceedings,  while  the  Criminal  Law 
Revision  Committee  began  an  independent  review  of  the 
law  in  criminal  proceedings.  Parliament  has  now  enacted 
important  legislation  implementing  some  of  the  reforms 
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recommended  by  each  committee.  However,  the  possibili¬ 
ty  (indeed,  the  existence)  of  substantial  differences 
between  reformed  evidence  law  applicable  in  criminal 
and  civil  trials,  with  the  attendant  burdens  upon  Bar, 
Bench  and  parties-litigant ,  argues  that  dividing  reform 
in  this  way  is  not  wise. 

In  this  country,  during  the  1940's  the  Conference 
of  Commissioners  on  Uniformity  of  Legislation  in  Canada 
produced  a  draft  Uniform  Evidence  Act,  which  attempted 
mainly  to  standardize  the  provisions  in  provincial  Evi¬ 
dence  Acts.  Except  for  the  adoption  of  major  parts  for 
the  Yukon  and  the  North  West  Territories,  the  influence 
of  the  Uniform  Act  has  been  minimal.  Until  recently 
there  was  little  other  effort  of  any  kind  directed  to 
reform  of  evidence  doctrine.  At  present  the  report  of 
the  Ontario  Law  Reform  Commission  on  evidence  law  in 
Ontario  is  nearing  completion.  Moreover,  the  Law  of 
Evidence  Project  of  the  Law  Reform  Commission  of  Canada 
is  proceeding  with  its  study  of  evidence  law  in  proceed¬ 
ings  within  the  scope  of  Parliament's  legislative  com¬ 
petence.  While  the  current  activity  may  forecase  desir¬ 
able  statutory  amendment  of  some  judge-made  doctrine, 
because  of  the  constitutional  divisions  of  legislative 
authority  in  Canada  the  danger  looms  of  substantial  dif¬ 
ferences  between  federally-reformed  evidence  law  appli¬ 
cable  to  some  proceedings  and  provincially-ref ormed  evi¬ 
dence  law  applicable  to  others.  Indeed,  if  provinces 
other  than  Ontario  embark  upon  independent  efforts  to 
reform,  evidence  law  in  proceedings  subject  to  provin¬ 
cial  legislative  authority  might  soon  vary  widely  from 
one  province  to  another.  Will  law  reform  agencies  and 
government  officials  across  Canada  cooperate  to  avoid 
burdening  judges,  lawyers  and  clients  with  an  unjusti¬ 
fiably  splintered  body  of  evidence  law? 

Until  a  few  years  ago  the  only  attention  paid  to 
the  Uniform  Rules  by  the  legal  profession  in  Canada  was 
a  plea  in  the  Canadian  Bar  Review  by  one  knowledgeable 
law  teacher  that  they  deserved  careful  study  as  a  basis 
for  legislative  change  and  the  cautionary  rebuttal  from 
another  no  less  knowledgeable  law  teacher.  Murray,  Ev i - 
dence:  A  Fresh  Approach  (1959),  37  CAN.  B.  REV.  576; 

Morton,  Do  We  Need  A  Code  of  Evidence?  (1960),  38  CAN. 

B.  REV.  35.  But  in  the  current  studies  of  evidence  law 
the  Ontario  and  federal  Law  Reform  Commissions  have  made 
liberal  use  of  the  Uniform  Rules  and  their  American  pro¬ 
geny.  Because  of  the  influence  of  the  Uniform  Rules  and 
because  they  represent  one  of  the  best  available  accommo¬ 
dations  between  tradition  and  rational  reform,  reference 
is  made  to  them  throughout  this  book.  Where  there  is  no 


i  v 

Uniform  Rule  on  a  point  under  discussion,  reference  is 
made  to  the  relevant  provision  of  the  Model  Code.  For 
the  sake  of  convenience,  the  Uniform  Rules  of  Evidence 
have  been  reproduced  on  pages  1445—1470  as  Appendix  C. 


*  *  *  *  * 


While  some  of  the  problems  arise  mainly  on  appeal, 
for  the  most  part  what  this  coursebook  is  concerned  with 
is  the  stuff  of  the  trial  court.  This  is  so  for  two 
reasons.  First,  a  majority  of  the  problems  canvassed 
arise  of  a  sudden  during  a  trial.  From  the  viewpoint 
of  the  bench,  the  judge  has  a  full  trial  list  requiring 
expeditious  conduct  of  all  proceedings,  and  he  expects 
counsel  to  argue  the  matters  in  concise  fashion.  From 
the  viewpoint  of  the  jury-box,  too  many  or  too  long  in¬ 
terruptions  for  argument  by  c  oun  se 1  may  hinder  contin¬ 
uity  of  narration  and  may  engender  a  sense  that  "some¬ 
body  is  trying  to  hide  something".  Thus,  trial  counsel 
must  analyze  the  problems  quickly,  determine  whether 
objection  is  worth  the  candle,  and  be  prepared  to  thrash 
out  the  point  on  the  spot  with  the  judge  and  his  oppo¬ 
nent.  Secondly,  while  points  of  trial  evidence  and  pro¬ 
cedure  are  taken  to  appellate  courts  (more  often  in  cri¬ 
minal  than  in  civil  cases),  reversals  on  appeal  for  such 
errors  at  trial  are  not  common. 

As  you  grapple  with  these  problems,  you  should  al¬ 
ways  question,  "From  the  point  of  view  of  what  makes 
good  trial  administration,  how  would  a  capable  trial 
judge  decide  this  point?".  In  a  wise  little  book, 
Professor  John  Maguire  tells  that  his  old  teacher  at 
the  Harvard  Law  School,  John  Chipman  Gray,  always  asked 
himself  a  similar  question  when  dealing  with  evidence 
problems.  J.  MAGUIRE,  EVIDENCE:  COMMON  SENSE  AND  COMMON 
LAW  2  (1947).  He  commends  the  method  to  his  readers. 

So  do  I  . 


*  *  *  *  * 


At  many  points  in  the  text  of  this  coursebook  there 
are  references  to  court  opinions,  articles  and  books, 
and  at  the  end  of  each  Chapter,  Section  or  Subsection 
there  is  a  list  of  articles  or  books  for  "Collateral 
Reading".  The  former  are  usually  directed  to  illustrate 
or  support  the  narrow  point  then  under  discussion.  The 
latter  serve  as  suggestions  for  your  outside  reading  of 
broader  scope  on  the  matters  just  covered. 
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There  are  numbers  of  books  that  you  may  find  useful 
for  general  reading  during  the  course.  Several  of  these 
have  been  listed  f r om  time  to  time  in  the  Collateral 
Readings,  but  you  may  wish  to  consult  them  beyond  these 
references.  I  list  here  with  comments  those  which  I 
think  are  most  useful,  roughly  in  their  order  of  merit 
for  student  use  in  Canada. 

C.T.  MCCORMICK,  HANDBOOK  OF  THE  LAW  OF  EVIDENCE 
(1954)  or  (Cleary  2d  ed. ,  1972).  American;  thought¬ 
ful,  lucid  and  well-written ;  1954  edition  probably 

better  although  out-dated  on  the  impact  of  recent 
American  constitutional  decisions  on  evidence  law. 

J.H.  WIGMORE,  A  TREATISE  ON  THE  ANGLO-AMERICAN 
SYSTEM  OF  EVIDENCE  IN  TRIALS  AT  COMMON  LAW,  10 
volumes  (3d  ed. ,  1940),  plus  Volumes  3  and  3A 

(Chadbourn  revision,  1970),  Volume  4  (Chadbourn 
revision,  1972)  and  Volume  8  (McNaughton  revision, 
1961).  American;  the  great  and  profound  repository 
of  the  Anglo-American  law  of  evidence;  constantly 
referred  to  by  judges  in  American  courts,  and  more 
and  more  frequently  by  Canadian  and  English  judges. 

R.  CROSS,  EVIDENCE  (3d  ed.,  1967).  English; 
the  best  modern  text  on  evidence  law  by  an  English¬ 
man;  currently  quoted  by  English  courts  more  often 
than  other  English  texts. 

E.M.  MORGAN,  SOME  PROBLEMS  OF  PROOF  UNDER  THE 
ANGLO-AMERICAN  SYSTEM  OF  LITIGATION  (1956).  Ameri¬ 
can;  a  book  of  lectures  on  selected  topics  by  a 
modern  American  master  of  the  subject. 

J.M.  MAGUIRE,  EVIDENCE:  COMMON  SENSE  AND  COM¬ 
MON  LAW  (1947).  American;  a  long  essay  on  selected 
topics  written  especially  for  law  students  by  an 
articulate  American  authority. 

Z.  COWEN  &  P.B.  CARTER,  ESSAYS  ON  THE  LAW  OF 
EVIDENCE  (1956).  English;  a  book  of  critical  essays 
on  selected  topics  by  an  Australian  and  an  English 
law  teacher. 

J.B.  THAYER,  A  PRELIMINARY  TREATISE  ON  EVI¬ 
DENCE  AT  THE  COMMON  LAW  (1898).  American;  despite 
its  age,  this  great  work  is  still  illuminating, 
particularly  for  its  historical  resumes. 

[1955]  SPECIAL  LECTURES  OF  THE  LAW  SOCIETY  OF 
UPPER  CANADA:  EVIDENCE.  Canadian;  essays  on  selec- 


ted  topics  by  lawyers  practising  in  Ontario,  origi¬ 
nally  delivered  as  lectures  in  the  Law  Society's 
yearly  series;  becoming  very  outdated. 

D . A .  MACRAE,  EVIDENCE  (2d  ed. ,  1952).  Cana¬ 

dian;  a  book  written  originally  as  the  article  on 
evidence  law  in  the  Canadian  Encyclopedic  Digest, 
which  suffers  from  the  format. 


*  *  *  *  * 


Finally,  a  few  extra  words  of  explanation. 

This  coursebook  is  the  latest  in  a  series  of  draft 
editions  created  during  my  on-going  preparation  of  a 
fully  researched  final  version.  For  that  reason  both 
content  and  layout  are  less  than  I  should  like  them  to 
be  . 

Like  its  predecessors,  this  edition  lacks  the 
planned  full  elaboration  on  numbers  of  topics.  Indeed, 
in  a  few  instances,  there  is  almost  no  elaboration. 

For  the  draft  editions,  then,  I  have  not  fully  kept  the 
promise  made  in  the  first  paragraph  of  this  Preface.  In 
addition,  while  I  have  tried  to  render  current  the  text, 
excerpted  reasons  for  judgment  and  references,  pres¬ 
sures  of  time  and  problems  of  production  have  prevented 
a  thorough  job. 

As  for  layout,  the  reproduction  of  supporting  re¬ 
ferences  is  treated  differently  in  different  places. 

In  the  parts  of  the  book  I  prepared  earliest,  I  included 
all  references  in  the  body  of  the  text.  (And  while  re¬ 
vising  some  of  these  parts  for  this  edition,  I  have  con¬ 
tinued  that  style  for  the  sake  of  uniformity. )  In  the 
parts  prepared  later,  in  order  to  minimize  unnecessary 
distraction  to  readers,  I  put  in  footnotes  all  references 
valuable  only  for  advanced  research.  And,  mainly  for  the 
sake  of  economy  in  production,  in  the  parts  fully  re¬ 
searched  recently,  I  removed  those  references  entirely 
and  left  only  the  note  indexes  and  more  important  re¬ 
ferences  in  the  text.  I  now  plan  to  use  the  last  style 
in  the  next  (and  I  hope,  final)  version  of  the  book. 

The  supporting  references  useful  to  researchers  will 
then  be  published  in  an  appendix  to  the  book  or  in  a 
supplementary  volume. 


July,  1974 


Stanley  Schif f , 

Faculty  of  Law, 
University  of  Toronto. 
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MENTAL  ILLNESS  .  273 

Collateral  Reading  To  Section  2  ...  .  274 

SECTION  3.  HEARSAY  OR  NON-HEARSAY?  .  274 

SUBSECTION  A.  VERBAL  AND  NON-VERBAL  CONDUCT  274 

Collateral  Reading  To  Subsection  A  .  .  302 

SUBSECTION  B.  CUMULATIVE  INFORMATION  .  .  .  302 

SUBSECTION  C.  PUBLIC  SURVEY  POLLS  ....  304 

Collateral  Reading  To  Subsection  C  .  .  310 

SUBSECTION  D.  SPEED  METERS  AND  DOGS  .  .  .  310 

SECTION  4.  THE  HEARSAY  RULE  IN  PROCEEDINGS  BE¬ 
FORE  ADMINISTRATIVE  TRIBUNALS  .  .  313 

CHAPTER  EIGHT:  EXCEPTIONS  TO  THE  HEARSAY  RULE  .  .  316 

SECTION  1.  TESTIMONY  GIVEN  IN  A  PREVIOUS  JUDI¬ 
CIAL  PROCEEDING .  318 

Collateral  Reading  To  Section  1  .  .  .  .  325 

SECTION  2.  ADMISSIONS  BY  OPPOSING  PARTY- 

LITIGANT  .  326 

SUBSECTION  A.  RATIONALE  AND  SCOPE  ....  326 

SUBSECTION  B.  CIRCUMSTANTIAL  ADMISSIONS.  .  334 

SUBSECTION  C.  ADMISSIONS  BY  AGENTS,  PARTNERS 

OR  CO-CONSPIRATORS  OF  THE 
OPPOSING  PARTY-LITIGANT.  .  347 
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SUBSECTION  D.  THE  CONSEQUENCES  OF  EVI¬ 
DENCE  OF  AN  ADMISSION  .  .  357 

Collateral  Reading  To  Section  2  .  .  .  .  365 

SECTION  3.  STATEMENTS  AGAINST  THE  DECLARANT'S 

INTEREST .  365 
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Collateral  Reading  To  Section  3  .  .  .  .  375 

SECTION  4.  BUSINESS  RECORDS  AND  STATEMENTS  .  .  375 

SUBSECTION  A.  THE  TRADITIONAL  COMMON  LAW 

RULE .  375 

Collateral  Reading  To  Subsection  A  .  .  383 

SUBSECTION  B.  MODERN  COMMON  LAW  RULES  .  .  383 

Collateral  Reading  To  Subsection  B  .  .  391 

SUBSECTION  C.  STATUTORY  RULES  .  392 

SECTION  5.  OFFICIAL  WRITTEN  STATEMENTS  ....  405 

SUBSECTION  A.  PUBLIC  DOCUMENTS  .  405 

SUBSECTION  B.  FORMAL  JUDGMENTS  AND  REASONS 

FOR  JUDGMENT  .  415 

SUBSECTION  C.  SOME  STATUTORY  PROVISIONS  .  423 

Collateral  Reading  To  Section  5  .  424 

SECTION  6.  STATEMENTS  INDICATING  DECLARANT’S 

PHYSICAL,  MENTAL  OR  EMOTIONAL 

STATE .  424 

SUBSECTION  A.  STATEMENTS  INDICATING  DE¬ 
CLARANT’S  PHYSICAL  STATE  .  424 

Collateral  Reading  To  Subsection  A.  .  .  428 

SUBSECTION  B.  STATEMENTS  INDICATING  DECLA¬ 
RANT'S  MENTAL  OR  EMOTIONAL 
STATE .  428 

Collateral  Reading  To  Subsection  B  .  .  437 

SUBSECTION  C.  STATEMENTS  BY  A  DECEASED 

TESTATOR  CONCERNING  HIS 

WILL .  438 
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Collateral  Reading  To  Subsection  C  .  .  445 

SECTION  7.  STATEMENTS  WHICH  ARE  ’’PART  OF  THE 

RES  GESTAE” .  445 

Collateral  Reading  To  Section  7  ...  .  475 

SECTION  8.  DYING  DECLARATIONS  .  475 

Collateral  Reading  To  Section  8  .  483 

SECTION  9.  STATEMENTS  ABOUT  FAMILY  HISTORY  .  .  483 

Collateral  Reading  To  Section  9  .  487 

SECTION  10.  ANCIENT  WRITINGS  .  488 

SECTION  11.  REPUTATION  .  488 

SECTION  12.  THE  FUTURE  OF  EXCEPTIONS  TO  THE  HEAR¬ 
SAY  RULE .  492 

SUBSECTION  A.  JUDICIAL  LAW-MAKING  ....  492 

SUBSECTION  B.  STATUTORY  AMENDMENT  . ' .  .  .  493 

Collateral  Reading  To  Section  12  .  .  .  494 

CHAPTER  NINE.  OPINION  AND  THE  OPINION  RULE  ....  495 

SECTION  1.  WHAT  THE  RULE  SAYS  AND  WHAT  THE  RULE 

DOES:  AN  INTRODUCTION .  495 
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SECTION  2.  OPINION  TESTIMONY  FROM  LAYMEN  .  .  .  499 

SUBSECTION  A.  INTOXICATION  AND  ITS  RESULT  503 

SUBSECTION  B.  IDENTIFICATION  OF  HANDWRIT¬ 
ING  .  504 

SUBSECTION  C.  IDENTIFICATION  OF  PERSONS  .  506 

Collateral  Reading  To  Section  2  ...  .  522 

SECTION  3.  OPINION  TESTIMONY  FROM  EXPERTS  .  .  522 
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EXPERT  TESTIMONY  .  522 
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Collateral  Reading  To  Subsection  A  .  537 

SUBSECTION  B.  EXAMINATION  IN  CHIEF  OF  THE 

EXPERT  ON  SUBSTANTIVE 

ISSUES .  537 

Collateral  Reading  To  Subsection  B  .  .  543 

SUBSECTION  C.  THE  FACTUAL  BASIS  OF  EXPERT 

OPINION .  543 

Collateral  Reading  To  Subsection  C  .  .  552 

SUBSECTION  D.  CROSS-EXAMINATION  OF  THE  EX¬ 
PERT  WITNESS .  552 

SUBSECTION  E.  STATUTORY  LIMITATIONS  ON  THE 

NUMBER  OF  WITNESSES  GIVING 
OPINION  TESTIMONY  ....  564 

SUBSECTION  F.  THE  ASSESSMENT  OF  EXPERT  TES¬ 

TIMONY  BY  THE  TRIER  OF 
FACT . 565 

CHAPTER  TEN.  CREDIBILITY . .  .  .  571 

SECTION  1.  ATTACKING  CREDIBILITY  OF  A  WITNESS 

CALLED  BY  THE  OPPONENT .  571 

SUBSECTION  A.  CROSS-EXAMINATION  DIRECTED 

TO  THE  VARIOUS  TESTIMONIAL 
FACTORS .  571 

SUBSECTION  B.  CONTRADICTING  THE  WITNESS'S 

ANSWER  BY  INDEPENDENT  EVI¬ 
DENCE.:  THE  "COLLATERAL 
FACTS"  CONUNDRUM  .  572 

Collateral  Reading  To  Subsection  B  .  .  590 

SUBSECTION  C.  WITNESS'S  BIAS,  INTEREST, 

OR  CORRUPTION .  591 

Collateral  Reading  To  Subsection  C  .  .  595 

SUBSECTION  D.  WITNESS’S  PRIOR  INCONSISTENT 

STATEMENT .  596 

Collateral  Reading  To  Subsection  D  .  .  605 

SUBSECTION  E.  WITNESS'S  PRIOR  CRIMINAL 

CONVICTIONS .  605 
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SUBSECTION  F.  WITNESS'S  PRIOR  CRIMINAL 

ACTS  NOT  THE  SUBJECT  OF 
CONVICTION .  614 

Collateral  Reading  To  Subsections  E  &  F  618 

SUBSECTION  G.  WITNESS’S  OPPORTUNITY  TO  PER¬ 
CEIVE  THE  RELEVANT  EVENT  .  619 

SUBSECTION  H.  WITNESS'S  PHYSICAL  OR  PSYCHO¬ 

LOGICAL  CONDITION:  PERCEP¬ 
TION,  MEMORY  AND  SINCERITY  619 

Collateral  Reading  To  Subsection  H  .  .  626 

SUBSECTION  I.  WITNESS’S  BAD  CHARACTER  FOR 

SINCERITY .  626 

SUBSECTION  J.  WITNESS'S  BELIEF  IN  SANCTION 

OF  THE  OATH .  628 

SUBSECTION  K.  WITNESS'S  ABILITY  TO  COMMU¬ 
NICATE  APPROPRIATELY  .  .  .  628 

SECTION  2.  ATTACKING  CREDIBILITY  OF  THE 

PARTY'S  "OWN  WITNESS" .  630 

Collateral  Reading  To  Section  2  „  652 

SECTION  3.  SUPPORTING  CREDIBILITY  OF  WITNESSES: 

ACCREDITATION  BEFORE  IMPEACHMENT.  653 

SUBSECTION  A.  WITNESS’S  DEMEANOUR  AND 

BIOGRAPHY .  655 

SUBSECTION  B.  WI TN ES S ' S , "REC ENT  COMPLAINT"  656 

Collateral  Reading  To  Subsection  B  .  .  669 

SUBSECTION  C.  OTHER  ACCREDITING  STATE¬ 
MENTS  .  669 

SECTION  4.  SUPPORTING  CREDIBILITY  OF  WITNESSES: 

REHABILITATION  P FTER  IMPEACHMENT.  676 

SUBSECTION  A.  WITNESS’S  GOOD  CHARACTER 

FOR  SINCERITY .  676 

SUBSECTION  B.  WITNESS'S  PREVIOUS  CONSIS¬ 
TENT  STATEMENT .  677 

Collateral  Reading  To  Subsection  B  .  .  685 
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SECTION  5.  DISCOUNTING  AND  SUPPORTING  THE  CRE¬ 
DIBILITY  OF  CERTAIN  CATEGORIES 
OF  WITNESSES:  CORROBORATION  .  .  .  685 

Collateral  Reading  To  Section  5  .  .  .  .  748 

SECTION  6.  SCIENTIFIC  AIDS  TO  ASSESSING  AND 

ASSURING  TESTIMONIAL  TRUSTWORTHI¬ 
NESS  .  748 

Collateral  Reading  To  Section  6  .  .  .  .  765 

CHAPTER  ELEVEN.  JUDICIAL  NOTICE  .  766 

SECTION  1.  JUDICIAL  NOTICE  OF  FACTS:  "ADJUDI¬ 
CATIVE  FACTS" .  777 

SUBSECTION  A.  THE  SCOPE  AND  LIMITS  OF 

JUDICIAL  NOTICE  .  777 

SUBSECTION  B.  PERSONAL  KNOWLEDGE  OF  JUDGE 

OR  JURYMAN .  784 

SUBSECTION  C.  GENERALLY  ACCEPTED  FACTS  OF 

SCIENCE  AND  SCHOLARSHIP  .  788 

SUBSECTION  D.  PROCEDURAL  PROBLEMS:  PRIOR 

NOTIFICATION  AND  SUBSEQUENT 
EFFECT  .  .....  798 

Collateral  Reading  To  Section  1  .  801 

SECTION  2.  JUDICIAL  NOTICE  OF  FACTS:  "LEGIS¬ 
LATIVE  FACTS"  . .  801 

SUBSECTION  A.  JUDICIAL  ELABORATION  OF 

STATUTORY  DIRECTIONS  .  .  .  804 

SUBSECTION  B.  JUDICIAL  ELABORATION  OF  THE 

CONSTITUTION  .  826 

SUBSECTION  C.  JUDICIAL  ELABORATION  OF  AN 

EXISTING  COMMON  LAW  RULE  .  835 

SUBSECTION  D.  JUDICIAL  CREATION  OF  A  NEW 

COMMON  LAW  RULE  .....  841 

SUBSECTION  E.  JUDICIAL  DETERMINATION  OF  A 

CRIMINAL  SENTENCE  ....  845 

SUBSECTION  F.  PROCEDURAL  PROBLEMS:  PREVIOUS 

NOTIFICATION  .  850 
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Collateral  Reading  To  Section  2  ...  .  850 

SECTION  3.  JUDICIAL  NOTICE  OF  LAW  ......  850 

SUBSECTION  A.  LOCAL  LAW .  850 

SUBSECTION  B.  FOREIGN  LAW  . .  853 

Collateral  Reading  To  Section  3  .  863 

SECTION  4.  JUDICIAL  NOTICE  OF  POLITICAL  AND 

GOVERNMENTAL  MATTERS  .  864 

Collateral  Reading  To  Section  4  .  871 

CHAPTER  TWELVE.  REAL  AND  DEMONSTRATIVE  EVIDENCE  .  872 

SECTION  1.  THE  REQUISITES  OF  ADMISSIBILITY  .  .  872 

SUBSECTION  A.  AUTHENTICITY  AS  A  CONDITION 

OF  RELEVANCY .  872 

SUBSECTION  B.  ABILITY  OF  THE  TRIER  OF  FACT 

TO  ACQUIRE  KNOWLEDGE  .  .  .  874 

SUBSECTION  C.  COUNTERVAILING  FACTORS  .  .  .  878 

Collateral  Reading  To  Section  1  .  883 

SECTION  2.  "THE  BEST  EVIDENCE"  BOGEY  .....  884 

SECTION  3.  VIEWS .  884 

Collateral  Reading  To  Section  3  .  .  .  .  899 

SECTION  4.  MECHANICAL  REPRODUCTION  OF  THE  EVENT 

OR  EVIDENCE  OF  THE  EVENT  ....  899 

SUBSECTION  A.  STILL  PHOTOGRAPHS  AND  MOTION 

PICTURES .  899 

Collateral  Reading  To  Subsection  A  .  .  906 

SUBSECTION  B.  SOUND  RECORDINGS  .  .  907 

Collateral  Reading  To  Subsection  B  .  .  912 

SUBSECTION  C.  THE  GHOST  OF  HEARSAY  ....  912 

SECTION  5.  MODELS,  CHARTS,  etc . 913 

Collateral  Reading  To  Section  5  .  .  .  .  917 
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SECTION  6.  DEMONSTRATIONS  AND  EXPERIMENTS 

IN  THE  COURTROOM .  917 

Collateral  Reading  To  Section  6  .  .  .  .  921 

SECTION  7.  DOCUMENTARY  EVIDENCE . .  .  921 

SUBSECTION  A.  AUTHENTICATION  .  921 

Collateral  Reading  To  Subsection  A  .  .  922 

SUBSECTION  B.  THE  RULE  REQUIRING  PRODUCTION 

OF  ORIGINAL  DOCUMENTS  .  .  922 

Collateral  Reading  To  Subsection  B  .  .  925 

CHAPTER  THIRTEEN.  PROBATIVE  VALUE  v.  COUNTERVAILING 
DANGERS:  SOME  PROBLEMS  OF  CIRCUMSTANTIAL  EVI¬ 
DENCE  . 926 

SECTION  1.  EVIDENCE  OF  "CHARACTER " :  WHAT, 

WHEN,  AND  HOW? .  926 

SUBSECTION  A.  THE  CHARACTER  OF  THE  ACCUSED 

PERSON  IN  A  CRIMINAL  TRIAL  926 

Collateral  Reading  To  Subsection  A  .  .  946 

SUBSECTION  B.  THE  CHARACTER  OF  THE  VICTIM 

OF  A  CRIME .  946 

Collateral  Reading  To  Subsection  B  .  .  951 

SUBSECTION  C.  THE  CHARACTER  OF  A  PERSON  IN¬ 
VOLVED  IN  CIVIL  LITIGATION  951 

Collateral  Reading  To  Subsection  C  .  .  953 

SUBSECTION  D.  CHARACTER  AS  A  MATTER  DIRECT¬ 
LY  IN  ISSUE .  953 

SECTION  2.  PSYCHOLOGICAL  PROPENSITY:  MODERN 

PSYCHIATRIC  ANALYSIS  .  .  .  .  .  .  954 

SECTION  3.  "SIMILAR  FACTS"  IN  CRIMINAL  PROSE¬ 
CUTIONS  .  961 

SUBSECTION  A.  THE  GROUNDS  OF  EXCLUSION  .  .  961 

SUBSECTION  B.  SOME  EXAMPLES  OF  PREVIOUS 

SIMILAR  FACTS  .  976 
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SUBSECTION  C.  SOME  EXAMPLES  OF  SUBSEQUENT 

SIMILAR  FACTS  .  995 


Collateral  Reading  To  Section  3  .  998 

SECTION  4.  "SIMILAR  FACTS"  IN  CIVIL  LITIGA¬ 
TION  .  999 

Collateral  Reading  To  Section  4  ...  .  1005 

SECTION  5.  LIABILITY  INSURANCE  .  1006 
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CHAPTER  FOURTEEN.  CONFESSIONS  AND  OTHER  PRE-TRIAL 

STATEMENTS  BY  ACCUSED  PERSONS  .  1011 

SECTION  1.  THE  BAR  AGAINST  STATEMENTS  NOT 

PROVED  TO  BE  VOLUNTARY:  SCOPE 

AND  RAT  IONA  LI  A . 1011 

SECTION  2.  THE  "VOLUNTARY"  STATEMENT;  THE  EFFECT 

OF  POLICE  INTERROGATION  .  1027 

SECTION  3.  "PERSON  IN  AUTHORITY"  .......  1C44 

SECTION  4.  THE  STATEMENT  NOT  PROVED  TO  BE 

VOLUNTARY . 1045 

SECTION  5.  PROVING  VOLUNTARINESS:  THE  VOIR 

DIRE . 1051 

SECTION  6.  INVOLUNTARY  STATEMENTS  PROVED  COL¬ 
LATERALLY  TO  BE  TRUE . 1060 

SECTION  7.  THE  MIXED  STATEMENT . .  .  1065 

SECTION  8.  THE  STATEMENT  BEFORE  THE  TRIER  OF 

FACT . 1069 

SECTION  9.  MORE  ABOUT  THE  LAW  IN  THE  UNITED 

STATES . 1078 

SECTION  10.  ALTERNATIVES  FOR  POSSIBLE  REFORM 

IN  CANADA . 1081 


Collateral  Reading  To  Chapter  Fourteen.  1084 

CHAPTER  FIFTEEN.  EXCLUSION  OF  EVIDENCE  UNDER  SOCIAL 
POLICIES  UNRELATED  TO  TRUTH-FINDING  OR  PROTEC¬ 
TION  OF  ADVERSARY  INTERESTS  AT  TRIAL  1085 
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SECTION  1.  PROTECTION  OF  THE  INDIVIDUAL’S 

BODILY  SANCTITY,  DIGNITY  AND 

CIVIL  LIBERTIES . 1085 

SUBSECTION  A.  INVOLUNTARY  EXTRA-JUDICIAL 

STATEMENTS  ........  1085 

SUBSECTION  B.  PRIVILEGE  AGAINST  SELF-INCRI- 

MINATION:  THE  PRIVILEGE  OF 

ANY  WITNESS . 1085 

Collateral  Reading  To  Subsection  B.  .  .  1096 

SUBSECTION  C.  PRIVILEGE  AGAINST  SELF-INCRI¬ 
MINATION:  THE  PRIVILEGE  OF 
THE  ACCUSED  PERSON  AND 
SPOUSE . 1097 

SUBSECTION  D.  PRIVILEGE  AGAINST  DISGRACE 

OR  DEGRADATION . 1111 

SUBSECTION  E.  EVIDENCE  OBTAINED  BY  ILLEGAL 

MEANS — TRESPASS ,  ASSAULT, 

AND  OTHER  ILLEGAL  PRESSURES  1112 

Collateral  Reading  To  Subsection  E  .  .  1123 

SUBSECTION  F.  EVIDENCE  OBTAINED  BY  METHODS 

"UNFAIR”  OR  "OPPRESSIVE" 

TO  THE  ACCUSED  PERSON  .  .  1123 

Collateral  Reading  To  Subsection  F  .  .  1133 

SUBSECTION  G.  EVIDENCE  RESULTING  FROM  VIO¬ 
LATION  OF  A  RIGHT  OR  FREE¬ 
DOM  PROTECTED  BY  THE  CANA¬ 
DIAN  BILL  OF  RIGHTS  .  .  .  1134 

Collateral  Reading  To  Subsection  G  .  .  1157 

SECTION  2.  PROTECTION  OF  CONFIDENTIAL  RELATION¬ 
SHIPS  . . 1157 

SUBSECTION  A.  LAW YER -C LI  ENT . 1160 

Collateral  Reading  To  Subsection  A  .  .  1182 

SUBSECTION  B.  SOME  OTHER  PROFESSIONAL  RE¬ 
LATIONSHIPS  . 1182 


Collateral  Reading  To  Subsection  B 
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SUBSECTION  C.  HUSBAND-WIFE  .  1187 

Collateral  Reading  To  Subsection  C  .  .  1196 

SECTION  3.  PROTECTION  OF  PRIVATE  EFFORTS  TO 

ENHANCE  SAFETY  OR  GIVE  REMEDIAL 
ASSISTANCE . 1196 

SUBSECTION  A.  RECTIFICATION  AFTER  THE 

EVENT . 1196 

Collateral  Reading  To  Subsection  A  .  .  1200 

SUBSECTION  B.  PAYMENT  AND  OFFERS  OF  PAY¬ 
MENT  AFTER  THE  EVENT  .  .  .  1200 

SECTION  4.  PROTECTION  OF  PRIVATE  EFFORTS  TO 

SETTLE  DISPUTES  .  1203 

SUBSECTION  A.  CIVIL  DISPUTES  OF  ANY  KIND  .  1203 

Collateral  Reading  To  Subsection  A  .  „  1212 

SUBSECTION  B.  MATRIMONIAL  DISPUTES  ....  1212 

Collateral  Reading  To  Subsection  B  .  .  1216 

SUBSECTION  C.  CRIMINAL  PROSECUTIONS  .  .  .  1216 

SECTION  5.  PROTECTION  OF  THE  STATE,  INSTITU¬ 
TIONS  OF  THE  STATE,  AND  GOVERN¬ 
MENTAL  ADMINISTRATION  .  1218 

SUBSECTION  A.  STATE  SECRETS  AND  OFFICIAL 

INFORMATION . 1218 

Collateral  Reading  To  Subsection  A  .  .  1244 

SUBSECTION  B.  INFORMERS  .  1244 

Collateral  Reading  To  Subsection  B  .  .  1246 

SUBSECTION  C.  PUBLIC  RESPECT  FOR  THE  AD¬ 
MINISTRATION  OF  JUSTICE  .  1247 

SUBSECTION  D.  SOME  STATUTORY  BARS . 1249 

CHAPTER  SIXTEEN.  BURDEN  OF  PROOF  AND  PRESUMPTIONS.  1250 

SECTION  1.  THE  SEVERAL  MEANINGS  OF  "BURDEN  OF 

PROOF"  AND  "SHIFTING  OF  THE  BUR¬ 
DEN"  . !  2  5  0 
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SECTION  2.  ALLOCATION  OF  THE  BURDENS  AT  THE 

COMMENCEMENT  OF  TRIAL  OF  THE 

ISSUE .  . .  .  1260 

SUBSECTION  A.  THEORIES  AND  PRACTICE  OF 

ALLOCATING  THE  BURDENS  .  „  1260 

SUBSECTION  B.  SIGNIFICANCE  OF  ALLOCATING 

THE  BURDENS . 1293 

SECTION  3.  DEGREE  OF  PERSUASION  NECESSARY: 

MANDATORY  JURY  INSTRUCTIONS  .  .  .  1295 

SUBSECTION  A.  CRIMINAL  CASES  .  1295 

SUBSECTION  B.  CIVIL  CASES  .  1310 

Collateral  Reading  To  Sections  1-3  .  .  1323 

SECTION  4.  PRESUMPTIONS:  WHAT  ARE  THEY?  WHY 

ARE  THEY? . 1323 

Collateral  Reading  To  Section  4  .  1335 

SECTION  5.  SOME  JUSTIFIABLE  INFERENCES  ("PRE- 

SU  MPT  IONS  OF  FACT") . .  13  35 

SUBSECTION  A.  INTENTION  .  1335 

SUBSECTION  B.  CONTINUANCE  .  1338 

SUBSECTION  C.  NEGLIGENCE:  RES  IPSA  LOQUI¬ 
TUR . 1339 

SUBSECTION  D.  ILLEGAL  POSSESSION  AND 

THEFT . 1351 

SUBSECTION  E.  A  STATUTORY  EXAMPLE  ....  1356 

SECTION  6 „  SOME  COMPELLED-UN LESS  DETERMINATIONS 

("REBUTTABLE  PRESUMPTIONS  OF  LAW")  1357 

SUBSECTION  A.  LEGITIMACY  . . 1357 

Collateral  Reading  To  Subsection  A  .  .  1367 

SUBSECTION  B.  DEATH . 1367 

Collateral  Reading  To  Subsection  B  .  .  1383 

SUBSECTION  C.  SURVIVORSHIP  .  1383 
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Collateral  Reading  To  Subsection  C 

SUBSECTION  D.  VALID  MARRIAGE  . 

Collateral  Reading  To  Subsection  D 

SUBSECTION  E.  NEGLIGENCE  . 

SUBSECTION  F.  A  FURTHER  SAMPLING  .  .  .  .  „ 

SECTION  7.  "CONFLICTING  PRESUMPTIONS" 

APPENDIX  A:  ONTARIO  EVIDENCE  ACT  .... 
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